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REPLY TO THE ATTENTION OF:

March 25, 2009
MEMORANDUM

SUBJECT: Notice of Citizen Suit filed under the Clean Air Act
FROM: Deborah Gager

Section Chief, MM Branch II, Section I
Office of Regional Counsel
ORC Liaison to AE Division

TO: George Czerniak, Chief
Air Enforcement & Compliance Assurance Branch
Air and Radiation Division

Enclosed please find a Notice of Intent to Sue concerning “Sierra Club vs. City of Holland,
Michigan and Holland Board of Public Works, for alleged violations of the Clean Air Act.
This notice is provided in the event you wish to pursue this matter.

Please call me at 6-6610 if you have any questions.

Attachment
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FILED - GR
December 15, 2008 8:35 AM

: RONALD C. WESTON, SR, ol eric
U.S. DISTRICT COyRT

IN THE UNITED STATES DISTRICT COURT WESTERN DISTRICT OF MicHigan

__J

FOR THE WESTERN DISTRICT OF MICHIGAN - BY: ad
SOUTHERN DIVISION

SIERRA CLUB, )
85.Second Street, 2" Floor )
San Francisce, CA 94105 )

)

Plaintiff, )
) -
vs. ) 1: 08"CV-1 1 83
S ) Civil Action No. g;;" L Maloney ‘

CITY OF HOLLAND, MICHIGAN ) ef U.S. District Judge
270 8. River Ave ) .
Holland, MI 49423, and )

)
HOLLAND BOARD OF PUBLIC WORKS )
625 Hastings Avenue )
Holland, MI 49423 )

)

Defendants.” ¥
)

COMPLAINT

Plaintiff, Sierra Club, by its undersigned attorneys, alleges as follows:

INTRODUCTION

1. This is a civil action for civil penalties, declaratory and injunctive relief, with
costs and fées, under the Clean Air Act (“the Act” or “CAA”), 42 U.S.C. §§ 7401, et seq.

2. Sierra Club seeks an order requiring the Defendants, the City of Holland,
Michigan and the Holland Board of Public Works, to comply with the requirements of the Act at
the James De Young Generation Station (“the De Young Plant™) and to forfeit penalties for

violations of the CAA at the De Young Plant.
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3. The De Young Plant is a coal- and natural gas-fired power plant that emits
thousands of tons of carbon dioxide, nitrogeﬁ oxides and sulfur oxides every year as well as
significant amounts of particulate matter and carbon monoxicie. Those pollutants contribute to
climate change, respiratory distress, cardiovascular disease, and premature mortality. Nitrogen
oxides and sulfur oxides in the air aiso contribute to acid rain, which sterilizes lakes and damages
f)roperty. Preseﬁce of those pollutants in the atmosphere is also associated with increased
" hospital adﬁ)issions and emergency room visits.

4. On numerous occasions, Defendants modified and thereafter operated the
generating units at the De Young Plant without first obtaining appropriate permits authorizing
that construction, without meeting emission limits that are “best available control technology,”
and without installing appropriate technology to contrbi emissions of nitrogen oxides, sulfur
' dioxides, particulate matter, and other pollutants as required by the Act and its implementiﬁg
regulationé.

5. As a result of the Defendants’ operation of the De Young Plant following those
unlawful modifications, and in the absence of appropriate controls, unlawful amounts of various
pollutants have been, and continue to be, released into the atmosphere, aggravating air pollution
locally and far downwind from this plant.

6. An order from this court directing Defendants to obtain the required permits,
which necessitate compliance with best available control technolegy. limits, installation of
modern pollution controls and a demonstration to the appropriate re gulatofy agencies that
emissions from the facility will not result in unlawful amounts of air pollution, will improve air

quality for thousands of Américans, iriclud'mg Sierra Club’s members. [t will also reduce illness
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and protect lakes and streams from further degradation due to the fallout from acid rain and
mercury deposition.

7. If Defendants comply with the Act, including the 'Pre_‘-.'ention of Significant
Deteriorﬁtion (*PSD”’) program, 42 U.S.C. §§ 7470-7479, and the Nonattainment New Source
Réview-(“NNSR”) program, 42 1.S.C. §§ 7501-7515, the De Young Plant will significantly
decrease its annual air pollution emissions.

PARTIES
8. Plaintiff Sierra Club is an incorporated, not-for-profit organization with its
‘headquarters at 85 Second Street, 2nd Floor, San F rancisco, California and its Michigan Chapter

Office at 109 E. Grand River Avenue, Lansing, Michigan. Its purpose is to preserve, protect, and
enhance the natural environment. Its mission includes reducing and eliminaﬁng pollution fmm
the mining, combustion, and waste disposal of coal, which negatively affects Sierra Club’s
members as well as of the members of the public. Siena.Club has over 1.3 miltion members and
supporters nationwide, including approximately 18,000 members in Michigan.

9. | Defendant City of Holland, Michigan is a murﬁcipality in the State of Michigan
that owns the De Young Plant. |

10.  Defendant Holland Board of Public Works is a division of the City of Holland
that provides utility services to the Holland area and operates the De Young Plant.

11.  Each of the defendants-is a “person” with'i; the meaning of Sections 302(¢) and

304(a)(3) of the Act, 42 U.S.C. § 7602(c), 7604(a)(3). .
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STANDING

12.  Sierra Club has members who live, work, and recreate in the City of Holland and
Ottawa County, Michigan, as weil as other areas downwind from the De Young Plant. These
members are impacted negatively by air poliution emissions from the De Young Plant. The
health and welfare of Sierra Club’s members, as well as their enjoyment of outdoor activities,
has been and continues to be harmed by air pollution from the De Young Plant.

13. | An order of this Court enjoining Defendants from operating the De Young Plant
and/or requiring Defendants to procure a PSD and/or NNSR permit with current best available
control technology standards, or lowest achievable emission rate limits, for the major
modifications that have been made at the De Young Plant will redress the injuries to Sierra
Club’s members because of the recent significant advances in pollution control technologies that

will be required under a new permit.
JURISDICTION AND VENUE

14, This Court has subject inatter jurisdiction over the claims set forth in this
complaint pursuant to 42 U.8.C. § 7604(a), 28 U.S.C. §§ 1331, 1355, and 2201. The relief
requested by the Plaintiff is authorized by statute in 28 U.S.C. §§ 2201 and 2202, and 42 U.S.C.
§7604.

15.  Venue is proper in this Court pursuant to 28 U.8.C. § 1391(b) because the
Defendants reside in, and, all or a substantial part of the events or omissions giving rise to the
claims herein occurred in the Western District of Michigan. Venue is also proper pursuant to 42
U.S.C. § 7604(c){1) because this action is for violations at the De Young Plant, which is located

within thé Western District of Michigan.
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16,  No prior notice is required for the claims set forth below.
GENERAL ALLEGATIONS
17.  The Act requires that the United States Environmental Protection Agency (EPA)
promulgate National Ambient Air Quality Standards (NAAQS), which are upper limits on air
‘pollution, to protect public health and welfare, 42 U.S.C. § 7409.
18.  The Act also requires each state to designate those areas within its boundaries
where the air quality meets or exceeds NAAQS for each pollutant. An area that meets the
NAAQS for a particular pollutant is termed an “attainment” area, whereas an érea that exceeds
the NAAQS isa “nonattainnient” area. Areas for which there is insufficient information to
determine compl-ia.nce with NAAQS are “unclassifiable,” 42 U.S.C. § 7407(d).
19. The De Young Plant is located at 64 Pine Avenue, Holland, Ottawa County,
. Michigan. |

20. At the times relevant fo this complaint, Ottawa County was classified as either
“attainment” or “unclassifiable” for all pollutants wnth the exception of the poliutant ozone.

21.  Ottawa County was classified as “nonattainment” for ozone from approximately
1978 to 1996 and again from June 15, 2004 to May 16, 2007. See 69 Fed. Reg. 23857 (April 30,
1997); 72 Fed. Reg. 27425 (May 16, 2007).

22.  Defendants are government entities who own and are responsible lfo'r the
opera;ions of the ll)e‘Yt.)ung Plant.

23,  The De Young Plant consists of three coal- and natural gas-fired elecirical
generating boilers and associated equipment known as Units 3, 4 and 5. Together, these three

boilers have the capability of generating 60 mégawatts'(“MW”) of electricity. ‘
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24.  Boiler 3 has a capacity of approximately 11.5 MW and was manufactured in
1950. | |

25.  Boiler 4 has a capacity of apprbkimately 19 MW and was manufactured in 1960.

26.  BoilerShasa capacity of approxirﬁately 29.5 MW and was manufactured in
1967. |

27.  Coal is the predominant fuel for all three units at the De Young Plant. -

28, | The De Young Plant has the potential‘fo emit in exéess of 100 tons per year of the
following pollutants: carbon dioxide, nitrogen oxides, sulfur dioxide, carbon monoxide, and
particulate matter.

29.  The De Young Plant is a “major emitting facility” as that term is used in 42
U.S.C. § 7475(a) and a “major stationary source” as that term is used in 40 C.F.R. § 52.21(a)(2),
(b)1), 40 C.F.R. § 51.165(a)(1)(iv), Appendix S and Michigan Rule 220.
| 30, Aﬁy'major stationary source in an attainment or unclassifiable area that intends to
construct a “major modification” must first obtain a PSD permit, 42 U.S.C. § 7475(a) and 40‘
C.FR.§5221.

31.  Any major stationary source in a nonattainment area that intends to construct a
modification must first obtain an NNSR permit, 42 U.S.C. §§ 7502(c)(5), 7503, 40 C.F.R. §
51.165, Appendix S, and Michigan Ruié 220. |

FIRST CLAIM FOR RELIEF
(Commencing Construction of a Major Modification Without a PSD Permit)

32, Paragraphs 1 through 31 are realleged and incorporated herein by reference.
33. At various times, Defendants commenced construction of one or more Major

modifications, affedﬁng the boilers and associated equipment at the De Young Plant, Each such

6
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major modification resulted in significant net emission increases, as defined by 40 C.FR. §
52.21(b)(3X(i), of one or more pollutants. .

34, Defendants continue to violate Section 165(a) of the }J\ct,.42 US.C. § _7475(:1),
and the PSD regulations set forth in 40 CF.R. § 52.21 and in the Michigan State Implementation
Plan, Mich. Admin. Code § 336.2801, e seq., by, inter alia, their continuing failure to obtain the
required PSD permit for major modifications to the De Young Plant. In addition, Defendants are
in continuing violation of requirements to comply with best available control technology,
demom&ate that construction or modification will not cause or contribute to air pollution in
violation of any NAAQS or any specified incremental amount, and perform an analysis of the
ambient air quality in the area, as required by 40 C.F.R. § 52.21(m) and Mich. Admin. Code §
336.2811, 336.2813. ‘

35.  Based upon the foregoing, Defendants have violated and continue to violate
Section 165(a) of the Act, 42 U.S.C. § 7475(a), 40 C.F.R. § 52.21, and Mich, Admin. Code §§
336.2801 ef seq. Unless restrained by an order of this court, these and similar violations of the
PSD provisions of the Act will continue at the De Young Plant. |

36.  The PSD violations set forth above subject Defendants to injupctive relief and
civil penalties, 42 U1.S.C. §§ 7413 and 7604.

| SECOND CLAIM FOR RELIEF
(Commencing Construction of a Major Medification Without an NNSR Permit)

37.  Paragraphs 1 through 36 are réalleged and incorporated herein by reference.
38.  Defendants commenced construction of one or more major modifications between

June 15, 2004 and May 16, 2007, which affected the boilers and associated équipment at the De
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Young Plant. Each such major modification resulted in significant net emission increases of
nitrogen oxides (NOx).

THIRD CLAIM FOR RELIEF
{Declaratory Relief)

39.  Paragraphs 1 tlnoué,h 38 are rea]lgged and incorporated heréin by reference.

40.  Pursuant to'28 U.S.C. §§ 2201 and 2202, Sierra Club is entitle.d to a declaration
that Defendants violated the Act by commencing one or more major modifications of the De
Young Plant without a PSD permit or an NNSR permit, that the De Young Plant is a modified
source for purposesA of the PSD and/or NNSR programs, and such furthe; necessary or proper

relief as may be granted by the Court.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Sierra Club respectfully prays for this Court to:

A Declare that the Defendants were required to obtain a PSD permit for the changes
to the De Young Plant described above;

B. Declare that the Defendants were required to obtain an NNSR permit for the
changes to the De Young Plant described above;

C. Declare that the De Young Plant is a modified source for purposes of the PSD
programt, |

D. Enjoin Defendantg from operating the De Young Plant unless and until

Defendants apply for and obtain a lawfully-issued PSD pérmit and NNSR permit;
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E. Order the Defendants to apply for permits that are in conformity with the
requirements of the PSD provisions of the Act for each modification that Defendants
co@enced without first obtaining a PSD permit;

F. Order the Defendants to remedy their past violations by, inter alia, requiring the
" Defendants to install, as appropriate, the necessary pollution controls to meet best available
conirol technology emission limits;

G. Order the Defendants to take appropriate actibns to remedy, mitigate, and offset |
the harm to public heg]th and the environment caused by the violations of the Act alleged above;

H. Order the Defendants to conduct audits of their operations to determine if any
additional modifications have occurred that would require them to meet the PSD requirements
and to report the resuits of these audits to Sierra Club and the EPA; |

I Order the Defendants to pay civil penalties, including a beneficial mitigation
project pursuant to 42 U.S.C. § 7604(g)(2);

I Order the Defendants to pay Sierra Club’s costs of this action, including
reasonéble atiorney fees, pursuant to CAA § 304(d), 4.2 U.S.C. § 7604(d);

K. Retain jurisdiction over this action to ensure compliance with the Court’s Order;
and | |

L. Any other relief that the Court finds is just and cquitable.
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Respectfully submitted this 12" day of December, 2008.

CULLEN WESTON PINES & BACH LLP

Tl

Lester A. Pines

Wisconsin State Bar No. 1016543

Kira E. Loehr .
Wisconsin State Bar No. 1042899

122 West Washington Avenue, Suite 900
Madison, WI 53703 '

Telephone: (608) 251-0101

Facsimile: (608)251-2883
pines@cwpb.com

loehr@cwpb.com

GARVEY MCNEIL & MCGILLIVRAY, S.C.
David C. Bender ‘

Wisconsin State Bar No. 1046012

Christa Westerberg .

Wisconsin State Bar No. 1040530

634 W. Main Street, Ste 101

Madison, WI 53703

Telephone: (608) 256-1003

Facsimile: (608) 256-0933

bender@pmmattorneys.com
westerberg(@gmmattorneys.com

Attorneys for the Plaintiff Sierra Club

10
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